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Title  29 — Labor 

CHAPTER  XXV—PENSION  AND  WELFARE 
BENEFIT  PROGRAMS,  DEPARTMENT  OF 
LABOR 

SUBCHAPTER  F— FIDUCIARY  RESPONSIBILITY 
UNDER  THE  EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT  OF  1974 

PART  2550 — RULES  AND  REGULATIONS 
FOR  FIDUCIARY  RESPONSIBILITY 

Maintenance  of  Indicia  of  Ownership  of 
Plan  Assets  Outside  Jurisdiction  of  Dis* 
trict  Courts  of  the  United  States 

AGENCY:  Department  of  Labor. 

ACTION :  Pinal  regulation. 

SUMMARY:  This  regulation  prescribes 
conditions  which  permit  a  fiduciary  of 
an  employee  benefit  plan  to  maintain  the 
indicia  of  ownership  of  plan  assets  out¬ 
side  the  jurisdiction  of  the  district 
courts  of  the  United  States,  a  practice 
which  is  prohibited  under  section  404 
(b)  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  (29  U.S.C. 
1104)  except  as  authorized  by  the  Secre¬ 
tary  of  Labor.  Under  the  regulation,  if 
certain  protective  conditions  are  met,  a 
plan  may  invest  in  foreign  securities 
without  incurring  the  costs  which  would 
be  associated  with  the  physical  trans¬ 
fer  of  securities  to  and  from  the  United 
States  in  order  to  satisfy  the  reqire- 
ments  of  section  404(b)  of  ERISA.  The 
regulation  affects  participants  and 
beneficiaries  of  employee  benefit  plans, 
their  employers'  and  fiduciaries  of  such 
plans. 

EFFECTIVE  DATE:  January  1,  1975. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Forrest  Foss,  Room  C-4508,  Plan  Bene¬ 
fits  Security  Division,  OflBce  of  the  So¬ 
licitor,  Department  of  Labor,  200  Con¬ 
stitution  Avenue,  NW.,  Washington, 
D.C.  20210  (202-523-6856— not  a  toll 
free  number) . 

SUPPLEMENTARY  INFORMATION: 
Section  404(b)  of  ERISA  prohibits  an 
employee  benefit  plan  from  maintaining 
the  indicia  of  ownership  of  plan  assets 
outside  the  jurisdiction  of  United  States 
district  courts.  On  December  17,  1976, 
the  Department  of  Labor  (Department) , 
pursuant  to  specific  statutory  authority 
in  section  404(b),  published  a  proposed 
regulation  (41  FR  55206)  to  permit  the 
maintenance  abroad  of  the  indicia  of 
ownership  of  plan  assets  if  certain  con¬ 
ditions  are  met.  Public  comments  were 
received  in  response  to  the  Department’s 
proposed  regulations  which  generally 
supported  the  proposal,  although  several 
suggestions  for  specific  revisions  were 
offered.  The  regulation,  as  adopted, 
states  that  the  indicia  of  ownership  of 
specified  assets  may  be  held  abroad  if 
such  assets  are  under  the  management 
and  control  of  certain  banks,  insurance 
companies  or  investment  adviser  fiduci¬ 
aries,  or  if  the  indicia  of  the  specified 
assets  are  in  the  physical  possession  of 
certain  banks  or  brokers  or  dealers  or 
if  such  banks  or  brokers  or  dealers  main- 
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tain,  imder  certain  conditions,  the  in¬ 
dicia  in  the  custody  of  entities  which  are 
designated  by  the  Securities  and  Ex¬ 
change  Commission  as  “satisfactory  con¬ 
trol  locations’’  pursuant  to  Rule  15c3-3 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a  et  seq.) .  Additionally, 
the  regulation  provides  broader  relief 
from  the  statutory  prohibition  of  section 
404(b)  to  permit  the  maintenance  in 
Canada  of  the  indicia  of  ownership  of 
plan  assets,  attributable  to  contributions 
on  behalf  of  Canadian  participants,  if 
such  maintenance  is  required  by  Cana¬ 
dian  law  as  a  condition  to  tax  exempt 
status  for  the  plan. 

Discussion  or  Major  Comments 

Types  Of  Assets.  The  proposed  regula¬ 
tion  provided  that  only  the  indicia  of 
ownership  of  securities  issued  by  (1) 
a  person  not  organized  under  the  laws 
of  the  United  States  or  a  state  and  not 
having  its  principal  place  of  business 
within  the  United  States  or  (2)  a  gov¬ 
ernment  other  than  the  government  of 
the  United  States  or  a  state  or  any  polit¬ 
ical  subdivision,  agency  or  instrumen¬ 
tality  of  such  a  government  could  be 
maintained  outside  the  jurisdiction  of 
the  district  courts  of  the  United  States. 

Several  comments  were  received  sug¬ 
gesting  amendments  that  would  expand 
the  types  of  assets  whose  indicia  of  own¬ 
ership  a  plan  could  maintain  abroad.  The 
Department  was  urged  to  delete  the  re¬ 
quirements  which  limited  the  securities 
whose  indicia  of  ownership  could  be  held 
abroad  to  those  issued  by  a  person  not 
organized  under  the  laws  of  the  United 
States.  As  the  comments  noted,  securi¬ 
ties  whose  principal  market  is  outside  the 
jurisdiction  of  the  district  courts  of  the 
United  States  might  be  issued  by  a  per¬ 
son  who  is  organized  under  the  laws  of 
the  United  States.  Because  it  generally 
would  not  be  in  the  interest  of  plans  to 
require  that  indicia  of  ownership  be  held 
in  the  United  States  in  situations  where 
the  primary  trading  market  for  the  se¬ 
curities  in  question  is  abroad,  the  De¬ 
partment  has  revised  the  regulation  to 
permit  a  plan  to  maintain  abroad  the 
indicia  of  ownership  of  securities  whose 
principal  market  is  outside  the  United 
States,  regardless  of  whether  the  issuer 
of  the  securities  is  organized  under  the 
laws  of  the  United  States. 

A  number  of  commentators  questioned 
the  effect  of  the  proposed  regulation  on 
the  investment  by  plans  in  American  De¬ 
pository  Receipts  (ADR).  An  ADR  is  a 
certificate  which  enables  the  owner  tO 
demand  delivery  of  foreign  securities 
which  are  deposited  with  a  foreign  de¬ 
pository  and  is  considered  to  be  a  secu¬ 
rity  issued  in  the  United  States  which, 
generally,  is  subject  to  registration  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.) .  For  purposes  of  section  404(b) 
and  the  regulation  adopted  thereunder, 
the  ADR  will  be  deemed  to  be  the  in¬ 
dicium  of  ownership  of  the  interest  held 
by  the  plan. 

Another  comment  stated  that  the  pro¬ 
posal  failed  to  address  the  question  of  a 
plan  maintaining  foreign  currency 
abroad.  Such  currency  might  be  trans¬ 


ferred  abroad  in  order  to  purchase  for¬ 
eign  securities,  or  might  be  generated 
from  the  proceeds  of  a  sale  of  foreign 
traded  securities  (or  the  payment  of  in¬ 
terest  or  dividends  attributable  to  for¬ 
eign  securities)  where  the  proceeds  are 
held  for  reinvestment.  Because  the  in¬ 
ability  to  maintain  foreign  currency 
abroad  could  seriously  hamper  a  plan’s 
ability  to  trade  in  foreign  securities,  the 
regulation,  as  adopted,  permits  plans,  un¬ 
der  specified  circumstances,  to  maintain 
foreign  currency  outside  the  jurisdiction 
of  the  district  courts  of  the  United 
States. 

One  comment  suggested  that  an  insur¬ 
ance  company  (meeting  the  standard  of 
section  (a)  (2)  (1)  (B)  of  the  proposal)  be 
permitted  to  maintain  abroad  the  indicia 
of  ownership  of  foreign  real  estate.  Be¬ 
cause  real  estate  is  generally  not  the  sub¬ 
ject  of  frequent  trading,  the  Department 
has  determined  not  to  incorporate  this 
comment.  Accordingly,  when  the  indicia 
of  ownership  of  real  estate  are  portable, 
they  must  be  held  within  the  jurisdic¬ 
tion  of  the  district  courts  of  the  United 
States,  and  when  they  are  not  portable, 
such  as  in  foreign  jurisdictions  where 
the  only  recognized  evidence  of  owner¬ 
ship  is  recordation,  then  plans  may  not 
hold  such  assets. 

Qualitying  Fiduciaries.  Paragraph  (a) 
(2)  (i)  of  the  proposal  provided  that  cer¬ 
tain  fiduciaries  could  maintain  abroad 
the  indicia  of  ownership  of  certain  plan 
assets  without  being  subject  to  the  re¬ 
quirements  of  paragraph  (a)(2)(ii)  of 
the  proposal.  Several  comments  urged 
the  Department  to  revise  section  (a)  (2) 
(i)  (C)  of  the  proposal  which  pertained 
to  investment  advisers  registered  under 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq.)  to  eliminate  either 
the  net  worth  requirement  or  the  assets 
under  management  test  contained 
therein.  These  standards  were  included 
to  ensure  that  only  financially  respon¬ 
sible  Investment  advisers  could  act  as 
fiduciaries  of  plans  choosing  to  maintain 
the  indicia  of  ownership  of  plan  assets 
abroad.  The  comments  noted  that  the  in¬ 
vestment  advisory  business  is  not  capital 
intensive,  and,  as  a  result,  many  finan¬ 
cially  sound  investment  advisers  would 
be  imable  to  m6et  the  requirements  of 
the  relation. 

In  order  that  plan  Investments  in  for¬ 
eign  securities  not  be  unnecessarily  re¬ 
stricted  where  adequate  safeguards  are 
present,  the  Department  has  determined 
to  proAdde  an  alternative  standard  to 
that  set  forth  in  proposed  section  (a)  (2) 
(i)(C)  by  which  an  investment  adviser 
may  qualify  under  the  regulation.  Sec¬ 
tion  (a)  (2)  (i)  (C)  of  the  regulation,  as 
adODted,  requires  that  the  investment 
adviser  have  $50,000,000  of  client  assets 
under  its  management  and  control  and 
either  shareholders’  or  partners’  equity 
of  more  than  $750,000,  or  all  of  its  ob¬ 
ligations  and  liabilities  assumed  or  guar¬ 
anteed  by  an  insurance  company,  bank, 
investment  adviser  or  broker  or  dealer 
that  satisfies  the  requirements  of  para¬ 
graphs  (a)(2)(l)  (A),  (B)  or  (C)(1)  or 
(a)  (2)  (ii)  (A)  (2)  of  the  regulation. 
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Comments  were  received  urgin^T  the 
Department  to  clarify  the  effect  of  the 
regulation  on  so  called  “directed  trust¬ 
ees” — person  having  physical  posses¬ 
sion  of  the  indicia  of  ownership  but  sub¬ 
ject  to  the  directions  of  another  fiduciary. 
The  Department  notes  that  if  the  fidu¬ 
ciary  possessing  management  and  con¬ 
trol  of  the  indicia  of  ownership  satisfies 
the  requirements  of  section  (a)  (2)  (i)  of 
the  regulation,  then  such  fiduciary  may 
maintain  the  indicia  of  ownership  of  the 
plan  assets  in  the  physical  possession 
of  any  person,  including  a  “directed 
trustee,”  regardless  of  whether  such 
other  person  satisfies  any  requirements 
of  the  regulation.  Similarly,  a  fiduciary 
which  does  not  meet  the  requirements  of 
section  (a)(2)(i)  may  maintain  the  in¬ 
dicia  of  ownership  of  plan  assets  abroad 
in  the  physical  possession  of  a  person, 
including  a  “directed  trustee”,  if  such 
person  satisfies  the  requirements  of  sec¬ 
tion  (a)  (2)  (ii)  (A)  of  the  regulation. 
Finally,  a  “directed  trustee”  which  is  a 
bank  or  broker  of  dealer  meeting  the  re¬ 
quirements  of  paragraph  (a)  (2)  (ii)  (A) 
of  the  regulation  may  maintain,  \mder 
certain  circumstances,  the  indicia  of 
ownership  of  certain  plan  assets  in  the 
custody  of  various  entities  desi^ated  by 
the  Securities  and  Exchange  Commis- 
siwi  as  “satisfactory  control  locations” 
pursuant  to  Rule  15c3-3  under  the  Se¬ 
curities  Ebcchange  Act  of  1934.  Accord¬ 
ingly,  the  Department  does  not  believe 
that  it  is  necessary  to  provide  additional 
relief  for  “directed  trustees.” 

Custodians.  If  fiduciaries  did  not  meet 
the  tests  set  forth  in  section  (a)(2)(i), 
the  proposed  regulation  required  that  the 
Indicia  of  ownership  be  maintained  in 
the  physical  possession  of  certain  persons 
specified  in  paragraph  (a)(2)(ii).  One 
comment  suggested  that  the  Department 
permit  a  plan  to  maintain  the  indicia  of 
ownership  of  plan  assets  in  the  custody 
of  various  foreign  depositories,  foreign 
clearing  agencies,  foreign  custodian 
banks  or  other  entities  which  the  Se¬ 
curities  and  Exchange  Commission  had 
designated  as  “satisfactory  control  loca¬ 
tions”  pursuant  to  Rule  15c3-3  under  the 
Securities  Exchange  Act  of  1934.  In  order 
not  to  disrupt  established  procedures, 
particularly  where  a  United  States  bank 
or  broker  or  dealer  will  remain  liable  to 
the  plan  to  the  same  extent  it  would  be  if 
it  retained  physical  possession  of  the  in¬ 
dicia  of  ownership,  the  Department  has 
determined  to  modify  the  proposed  reg¬ 
ulation  in  response  to  this  comment.  Ac¬ 
cordingly,  paragraph  (a)  (2)  (ii)  (B)  of 
the  regulation,  as  adopted,  now  permits 
a  bank  or  broker  or  dealer  satisfying  the 
conditions  of  paragraph  (a)  (2)  (ii)  (A) 
to  maintain  the  indicia  of  ownership  in 
the  custody  of  an  entity  designated  by 
the  Securities  Exchange  Commission  as 
a  “satisfactory  control  location”  pursu¬ 
ant  to  Rule  15c3-3  under  the  Securities 
Exchange  Act  of  1934,  if  such  entity 
holds  the  indicia  as  agent  for  the  bank  or 
broker  or  dealer  and  the  bank  or  broker 
or  dealer  is  liable  to  the  plan  to  the  same 
extent  it  would  be  if  it  retained  physical 
possession  of  the  indicia  of  ownership 
pursuant  to  paragraph  (a) (2)  (ii)  (A). 


Other  comments  also  urged  the  De¬ 
partment  to  expand  the  persons  qualify¬ 
ing  under  the  alternative  standard  of 
■proposed  paragraph  (a)(2)(ii).  How¬ 
ever,  these  comments  did  not  adequately 
describe  the  regulatory  provisions  to 
which  these  various  persons  would  be 
subject  with  resiiect  to  their  operations 
abroad  nor  demonstrate  the  existence  of 
alternate  safeguards  that  would  ensure 
adequate  protections  to  plant  utilizing 
the  services  of  such  persons.  Accordingly, 
these  comments  were  not  adopted. 

One  comment  suggested  that  the  De¬ 
partment  permit  the  indicia  of  owner¬ 
ship  of  plan  assets  to  be  held  abroad 
by  a  person  other  than  a  qualifying  cus¬ 
todian,  if  such  assets  do  not  exceed  one 
percent  of  the  total  assets  of  the  plan. 
Because  the  Department  does  not  brieve 
it  is  appropriate  that  any  portion  of  a 
plan’s  assets  not  be  subject  to  protec¬ 
tions  deemed  necessary  under  section 
404(b)  for  the  other  assets  of  the  plan, 
it  has  determined  not  to  incorporate  this 
suggestion. 

The  Department  was  also  urged  to 
amend  section  (a)  (2)  (ii)  (B)  of  the  pro¬ 
posal  so  that  a  broker  or  dealer  would 
qualify  as  a  custodian  if  its  net  worth 
was  less  than  $750,000  but  its  liabilities 
and  obligations  were  assumed  or  guar¬ 
anteed  by  a  person  with  a  net  worth  in 
excess  of  $750,000.  As  in  the  case  of  in¬ 
vestment  advisers,  the  Department  be¬ 
lieves  that  an  alternative  standard  for 
brokers  or  dealers  can  provide  adequate 
protections  to  plans  maintaining  the  in¬ 
dicia  of  ownership  of  plan  assets  abroad. 
Accordingly,  the  Department  has  created 
a  new  section  (a)  (2)  (ii)  (A)  (3)  which 
permits  a  broker  or  dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  to  qualify  as  a  custodian  if  a  per¬ 
son  meeting  the  requirements  of  the  reg¬ 
ulation  under  paragraphs  (a)(2)(i) 
(A),  (B)  or  (C)(1)  or  (a)  (2)  (ii)  (A)  (2) 
assumes  or  guarantees  all  the  obligations 
and  liabilities  of  the  broker  or  dealer. 

Canadian  Plans.  Paragraph  (b)  of  the 
proposal  provided  that  a  fiduciary  of  a 
plan  could  maintain  the  indicia  of  own¬ 
ership  of  plan  assets  in  Canada,  not¬ 
withstanding  the  requirements  of  para¬ 
graph  (a),  if  certain  conditions  were 
met.  One  of  these  conditions  was  that 
the  plan  receive  contributions  on  behalf 
of  its  participants  from  one  or  more 
employers  which  are  organized  imder 
the  laws  of  Canada  or  a  Province  of 
Canada  or  have  their  principal  place  of 
business  in  Canada.  Several  comments 
urged  the  Department  to  revise  this  pro¬ 
vision  to  permit  a  plan  fiduciary  to 
maintain  the  indicia  of  ownership  of 
plan  assets  in  Canada  if  the  plan  re¬ 
ceives  contributions  on  behalf  of  one  or 
more  employers  which  maintain  a  place 
of  business  in  Canada  but  which  are 
neither  organized  under  the  laws  of 
Canada  nor  have  their  principal  place  of 
business  in  Canada.  'The  comments 
noted  that  the  proposal  would  not  permit 
an  employer,  whose  principal  place  of 
business  is  in  the  United  States  and 
which  is  not  organized  under  the  laws 
of  Canada  but  which  has  a  branch  oper¬ 
ation  in  Canada  and  maintains  one  plan 


to  cover  all  of  its  employees,  to  retain 
the  assets  of  its  plan  derived  from  con¬ 
tribution  on  behalf  of  its  Canadian  em¬ 
ployees  in  Canada  as  required  by  Cana¬ 
dian  law.  Because  the  Department  does 
not  intend  this  regulation  to  require  a 
company  to  set  up  separate  plans  for 
United  States  and  Canadian  employees 
in  order  to  comply  with  Canadian  law, 
it  has  determined  to  delete  from  para¬ 
graph  (b)  of  the  regulation,  as  adopted, 
any  requirement  respecting  the  place  of 
business  of  the  contributing  employer. 
Accordingly,  the  regulation  now  permits 
a  plan  fiduciary  to  maintain  in  Canada 
the  indicia  of  ownership  of  plan  assets 
attributable  to  a  contribution  on  behalf 
of  a  Canadian  participant  if  such  indicia 
must  remain  in  Canada  in  order  for  the 
plan  to  qualify  for  and  maintain  tax 
exempt  status  under  the  laws  of  Canada 
and  to  comply  with  other  applicable 
laws  of  Canada  or  its  provinces. 

Other  Foreign  Jurisdictions.  Pursuant 
to  its  request  for  comments  respecting 
the  interrelationship  between  the  pro¬ 
posed  regulation  and  the  requirements 
of  the  laws  of  foreign  jurisdictions  other 
than  Canada,  the  Department  received 
one  comment  indicating  that  certain 
countries  may  tax  or  otherwise  impede 
the  removal  of  plan  assets  held  in  those 
countries.  The  comment  further  indi¬ 
cated  that  the  laws  of  such  coxintries 
may  make  it  difficult  or  impossible  for  a 
United  States  bank  to  establish  a  branch 
office  there  that  would  be  qualified  under 
section  (a)  (2)  (ii)  of  the  regulation  to 
retain  in  such  country  the  physical  pos¬ 
session  of  the  indicia  of  ownership  of 
plan  assets.  Although  the  regulation  pro¬ 
vides  no  specific  relief  for  plans  under 
these  circumstances,  the  Department 
notes  that  pursuant  to  the  provisions  of 
section  (a)  (2)  (i)  of  the  regulation,  the 
indicia  of  ownership  of  certain  plan 
assets  may  be  held  in  such  a  country 
provided  that  such  indicia  are  under  the 
management  and  control  of  an  entity 
satisfying  the  requirements  of  section 
(a)  (2)  (i) .  Moreover,  pursuant  to  section 
(a)  (2)  (ii)  (B)  of  the  regulation,  a  bank 
or  broker  or  dealer  satisfying  the  re¬ 
quirements  of  section  (a)  (2)  (ii)  (A)  of 
the  regulation  may  maintain,  under  cer¬ 
tain  conditions,  the  indicia  of  ownership 
of  certain  plan  assets  in  the  custody  of 
entities  designated  by  the  Securities  and 
Exchange  Commission  as  “satisfactory 
control  locations”  pursuant  to  Rule 
15c3-3  under  the  Securities  Exchange 
Act  of  1934. 

Other  Matters.  In  addition  to  the 
changes  noted  above  which  have  been 
made  in  the  regulation  as  adopted  pur¬ 
suant  to  suggestions  made  in  the  written 
comment  letters,  other  minor  changes 
intended  to  clarify  the  provisions  of  the 
regulation  have  been  made. 

The  Department  received  one  request 
for  a  public  hearing.  The  Department 
believes  that  the  subject  of  this  regula¬ 
tion  is  susceptible  to  full  and  complete 
written  comments  and  that  all  interested 
persons  have  had  an  opportunity  to  fur¬ 
nish  such  comments.  Accordingly,  the 
Department  has  determined  not  to  hold 


FEDERAL  REGISTER,  VOL.  42,  NO.  192— TUESDAY,  OCTOBER  4,  1977 


54124 


RULES  AND  REGULATIONS 


a  public  hearing  with  respect  to  this 
regulation. 

The  regulations  set  forth  below  are 
adopted  pursuant  to  the  authority  con¬ 
tained  in  sections  404(b)  and  505  (29 
U5.C.  1135)  of  ERISA. 

Part  2550  of  Chapter  XXV  of  Title  29 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Paragraph  1.  Section  2550.404b- 1  is  in¬ 
serted  in  the  appropriate  place  to  read 
as  set  forth  below: 

§  2550.404b— 1  Maintenance  of  the  in¬ 
dicia  of  ownership  of  plan  assets  out¬ 
side  the  jurisdiction  of  the  district 
courts  of  the,  United  States. 

(a)  Effective  January  1,  1975,  no  fidu¬ 
ciary  may  maintain  the  indicia  of  own¬ 
ership  of  any  assets  of  a  plan  outside 
the  jurisdiction  of  the  district  courts  of 
the  United  States,  unless: 

(1)  Such  assets  are  (i)  Securities  is¬ 
sued  by  a  person,  as  defined  in  section 
3(9)  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (Act)  (other  than 
an  individual),  which  is  not  organized 
under  the  laws  of  the  United  States  or  a 
State  and  does  not  have  its  principal 
place  of  business  within  the  United 
States,  (ii)  securities  issued  by  a  govern¬ 
ment  other  than  the  government  of  the 
United  States  or  of  a  State,  or  any  po¬ 
litical  subdivision,  agency  or  instrumen- 
taility  of  such  a  government,  (iii)  securi¬ 
ties  issued  by  a  person,  as  defined  in  sec¬ 
tion  3(9)  of  the  Act  (other  than  an  in¬ 
dividual).  the  principal  trading  market 
for  which  securities  is  outside  the  juris¬ 
diction  of  the  district  courts  of  the  United 
States,  or  (iv)  currency  issued  by  a  gov¬ 
ernment  other  than  the  government  of 
the  United  States  if  such  currency  is 
maintained  outside  the  jurisdiction  of 
the  district  courts  of  the  United  States 
solely  as  an  incident  to  the  purchase, 
sale  or  maintenance  of  securities  de¬ 
scribed  in  paragraph  (a)  (1)  of  this  sec¬ 
tion;  and 

(2)  (i)  Such  assets  are  vmder  the  man¬ 
agement  and  control  of  a  fiduciary  which 


is  a  corporation  or  partnership  organized 
under  the  laws  of  the  United  States  or  a 
State,  vfhich  fiduciary  has  its  principal 
place  of  business  within  the  United  States 
and  which  is — 

(A)  A  bank  as  defined  in  section  202 
(a)(2)  of  the  Investment  Advisers  Act 
of  1940  that  has,  as  of  the  last  day  of 
its  most  recent  fiscal  year,  equity  capital 
in  excess  of  $1,000,000; 

(B)  An  insurance  company  which  is 
qualified  under  the  laws  of  more  than 
one  State  to  manage,  acquire,  or  dispose 
of  any  asset  of  a  plan,  which  company 
has,  as  of  the  last  day  of  its  most  recent 
fiscal  year,  net  worth  in  excess  of  $1,000,- 
000  and  which  is  subject  to  sui>ervision 
and  examination  by  the  State  authority 
having  supervision  over  insurance  com¬ 
panies;  or 

(C)  An  investment  adviser  registered 
under  the  Investment  Advisers  Act  of 
1940  that  has,  as  of  the  last  day  of  its 
most  recent  fiscal  year,  total  client  as¬ 
sets  under  its  management  and  control 
in  excess  $50,000,000  and  either  (1) 
Shareholders’  or  partners’  equity  in  ex¬ 
cess  of  $750,000  or  (2)  all  of  its  obliga¬ 
tions  and  liabilities  assumed  or  guaran¬ 
teed  by  a  person  described  in  paragraph 
(a)  (2)  (i)  (A),  (B),  or  (C)(1)  or  (a)(2) 
(ii)  (A)  (2)  of  this  section;  or 

(ii)  Such  indicia  of  ownership  are 
either 

(A)  In  the  physical  possession  of,  or, 
as  a  result  of  normal  business  operations, 
are  in  transit  to  the  physical  possession 
of,  a  person  which  is  organized  under  the 
laws  of  the  United  States  or  a  State, 
which  person  has  its  principal  place  of 
business  in  the  United  States  and  which 
is — 

(1)  A  bank  as  defined  in  section  202 
(a)(2)  of  the  Investment  Advisers  Act  of 
1940  that  has,  as  of  the  last  day  of  its 
most  recent  fiscal  year,  equity  capital  in 
excess  of  $1,000,000; 

(2)  A  broker  or  dealer  registered  un¬ 
der  the  Securities  Exchange  Act  of  1934 
that  has,  as  of  the  last  day  of  its  most 
recent  fiscal  year,  net  worth  in  excess  of 
$750,000;  or 


(3)  A  broker  or  dealer  registered  under 
the  Securities  Exchange  Act  of  1934  that 
has  all  of  its  obligations  and  liabilities 
assiuned  or  guaranteed  by  a  person  de¬ 
scribed  in  paragraph  (a)  (2)  (i)  (A) .  (B) . 
or  (C)  (I)  or  (a)  (2)  (ii)  (A)  (2)  of  this 
section;  or 

(B)  Maintained  by  a  bank  or  broker  or 
dealer,  described  in  paragraph  (a)  (2) 
(U)(A)  (I),  (2)  or  (3),  in  the  custody 
of  an  entity  designated  by  the  Securities 
and  Exchange  Commission  as  a  “satis¬ 
factory  control  l(x;ation’’  pursuant  to 
Rule  15c3-3  under  the  Securities  Ex¬ 
change  Act  of  1934,  provided  that: 

(1)  Such  entity  holds  the  indicia  of 
ownerrhip  as  agent  for  the  bank  or 
broker  or  dealer,  and 

(2)  Such  bank  or  broker  or  dealer  is 
liable  to  the  plan  to  the  same  extent  it 
would  be  if  it  retained  the  physical 
possession  of  the  indicia  of  ownership 
pursuant  to  paragraph  (a)  (2)  (ii)  (A) . 

(b)  Notwithstanding  any  requirement 
of  paragraph  (a)  of  this  section,  a  fidu¬ 
ciary  with  respect  to  a  plan  may  main¬ 
tain  in  Canada  the  indicia  of  ownership 
of  plan  assets  which  are  attributable  to 
a  contribution  made  on  behalf  of  a  plan 
participant  who  is  a  citizen  or  resident 
of  Canada,  if  such  indicia  of  ownership 
must  remain  in  Canada  in  order  for  the 
plan  to  qualify  for  and  maintain  tax 
exempt  status  under  the  laws  of  Canada 
or  to  comply  with  other  applicable  laws 
of  Canada  or  any  Province  of  Canada. 

(c)  For  purposes  of  this  regulation  the 
term  “management  and  control”  means 
the  power  to  direct  the  acquisition  or 
disposition  through'  purchase,  sale, 
pledging,  or  other  means. 

Signed  at  Washington,  D.C.  this  30th 
day  of  September  1977. 

Ian  D.  Lanofp, 

Administrator  of  Pension  and 
Welfare  Benefit  Programs. 
Labor-Management  Services 
Administration.  Department 
of  Labor. 

(FR  Doc.77-29187  Filed  9-30-77:10:50  am] 
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